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Limits Placed on Board Member  
Protection From Liability

A recent decision by the 
California Court of Appeal in the 
case of Palm Springs Villas II v. Parth 
has narrowed the liability protec-
tion available to board members 
under the Business Judgment Rule. 

The Business Judgment Rule refers to a judicial 
policy of deference to the business judgment of 
directors in the exercise of their broad discretion 
in making Association decisions. Under this rule, 
a director is not liable for a mistake in business 
judgment which is made in good faith and in what 
he or she believes to be the best interests of the 
corporation, where no conflict of interest exists.

Parth, the Board President of Palm Springs 
Villas, was sued over actions she took on behalf of 
the Association.  The first had to do with a con-
tract for roofing repairs. The cost of the repairs 
was significant and paying for them required a 
special assessment which the membership voted 
against. Subsequently, Parth obtained a board 
resolution to proceed with the roofing repairs on 
a time and material basis with no written contract. 
Invoices totaling $1.19 million were incurred. In 
order to pay for the work, Parth signed promis-
sory notes totaling $1.19 million dollars. Members 
were never informed about the loans nor 
approved them. The Association’s governing doc-
uments required membership approval for loans 
of this nature. Expert witnesses later testified that 

the Association was not only overcharged for the 
new roofs, but that the work fell below the stan-
dard of care and required significant repairs.

Sometime later, the Board approved a bid to 
perform extensive repaving work. The Board 
elected to finance the repaving with a bank 
loan. Parth signed the loan documents incur-
ring an additional obligation of $550,000 
secured by the Association’s accounts receivable 
and assets. Members were never informed about 
the loan or approved it as required by the gov-
erning documents.

Path claimed that under the Business 
Judgment rule she was not liable for obtaining a 
bank loan without membership approval 
because she did so in good faith and what she 
believed to be in the best interest of the 
Association without any conflict of interest. The 
issue raised in this matter was whether noncom-
pliance with the governing documents falls out-

side the scope of the protections provided by 
the Business Judgment Rule. Parth contended 
that the Business Judgment Rule protects a 
director who violates the governing documents, 
as long as the director believes that the actions 
are in the best interests of the corporation. The 
Court of Appeal recognized, but did not follow, 
the holding in another case that the Business 
Judgment Rule may protect a director who acts 
in the mistaken, but good faith belief, on behalf 
of the corporation without obtaining the requi-
site membership approval.

The Court ultimately held that the case law is 
clear that director conduct contrary to the gov-
erning documents may fall outside the protec-
tions provided by the Business Judgment Rule. 
In other words, a board member who acts on 
behalf of the Association, but in conflict with the 
requirements of the governing documents, is 
most likely not protected from liability. The 

board member must demonstrate diligence in 
the performance of their duties which requires 
that they be familiar with the governing docu-
ments. A failure to exercise diligence goes to the 
issue of whether or not that board member 
acted in good faith. Unless good faith can be 
established, the board member is not protected 
from liability by the Business Judgment Rule. �

Coyotes on the Horizon
HOW TO MANAGE PREDATORS WITHIN COMMON INTEREST DEVELOPMENTS

Our attorneys and collection specialists are committed to providing you with professional and personal service.

By Joel Kriger, Esq.

Coyotes are a controversial 
species within Southern 
California. As Southern 
Californians, we live amongst 
them and often struggle with the 
balance of coexisting with these 

predators in urban settings. Homeowners 
associations and the residents within them 
have faced problematic coyotes in Common 
Interest Developments, and have several 
options to deal with the omnivorous canines. 

In San Diego County, Animal Services and 
the San Diego Police Department refrain 
from getting involved with coyotes unless a 
coyote bites a human or unless an injured 
coyote is reported. In general, California law 
permits humans to kill a coyote if the coyote 
poses an immediate danger to human life or 

property. However, in a non-emer-
gency situation, the laws are less 
clear.  State laws defer to local ordi-
nances to govern how the coyote 
may be killed. 

•  Firearms: Local ordinances 
include firearms restrictions 
(discharging a firearm in a safe 
manner). Generally, discharg-
ing a firearm within a California 
city is not permitted and is 
therefore not recommended.

•  Trapping is a method of cap-
turing and killing an animal, and in the 
case of coyotes, usually includes metal leg 
clamps and snares. The animal is either 
killed while caught in the trap, or is killed 
by the trapper when the trapper comes to 
check the trap.  Trapping has a reputation 
for being inhumane, but is nonetheless a 
legal method to trap coyotes in certain 
circumstances. (State of California, 
Department of Fish and Wildlife, DFW 1 
389d). It is also worth mentioning that 
trapping requires a license. 

•  Humane Trapping: Humane trapping is a 
live trap or cage that does not harm the 
animal. Owners may employ licensed pro-
fessional trappers to assist with this 
method (as well as with lethal trapping). 

Coyotes in Common Interest Developments: 

When considering coyotes within home-
owners associations, there are special con-
siderat ions. Common Interest 
Developments (CIDs), convey a shared 
ownership in common areas. In other 
words, all owners have equal rights to 
shared spaces. When considering who may 
kill or trap a coyote in a CID, we defer to 
the specifics of the situation. If a coyote 
poses a true immediate threat to human 
life or property, then residents should act 
to protect themselves within reason (and 
adhering to local laws relating to fire-
arms). However, if a resident wishes to 
explore extraction or termination, the 
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Encourage residents to keep their 
distance and to report coyote 

sightings. Boards should also use 
licensed professionals and should 

deter residents from taking matters 
into their own hands.
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