








LIMITS PLACED ON BOARD MEMBER PROTECTION FROM LIABILITY

the Association was not only overcharged for the
new roofs, but that the work fell below the stan-
dard of care and required significant repairs.

Sometime later, the Board approved a bid to
perform extensive repaving work. The Board
elected to finance the repaving with a bank
loan. Parth signed the loan documents incur-
ring an additional obligation of $550,000
secured by the Association’s accounts receivable
and assets. Members were never informed about
the loan or approved it as required by the gov-
erning documents.

Path claimed that under the Business
Judgment rule she was not liable for obtaining a
bank loan without membership approval
because she did so in good faith and what she
believed to be in the best interest of the
Association without any conflict of interest. The
issue raised in this matter was whether noncom-
pliance with the governing documents falls out-
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side the scope of the protections provided by
the Business Judgment Rule. Parth contended
that the Business Judgment Rule protects a
director who violates the governing documents,
as long as the director believes that the actions
are in the best interests of the corporation. The
Court of Appeal recognized, but did not follow,
the holding in another case that the Business
Judgment Rule may protect a director who acts
in the mistaken, but good faith belief, on behalf
of the corporation without obtaining the requi-
site membership approval.

The Court ultimately held that the case law is
clear that director conduct contrary to the gov-
erning documents may fall outside the protec-
tions provided by the Business Judgment Rule.
In other words, a board member who acts on
behalf of the Association, but in conflict with the
requirements of the governing documents, is
most likely not protected from liability. The

board member must demonstrate diligence in

the performance of their duties which requires

that they be familiar with the governing docu-

ments. A failure to exercise diligence goes to the
issue of whether or not that board member
acted in good faith. Unless good faith can be
established, the board member is not protected
from liability by the Business Judgment Rule.
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